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BOUDIN, Chief Judge. This appeal arises out of a

nodest |y conpl ex comrerci al dispute resultinginajury verdict for
the plaintiffs. The plaintiffs in the district court were Tdémas
Col6n and R K. Grace & Conpany of Puerto Rico ("G ace Puerto
Rico"); the defendants were R K. Grace & Conpany ("Grace U.S.A")
and John Kaweske. What follows is a bare-bones summary of the
background events and trial.

Grace U S.A was a Florida conmpany operating as an
i nvest nent advisor and a broker-dealer in securities and Kaweske
was its president and chief executive. In January 1995, G ace
US A entered into a witten agreement with Col6n, who had
previously been a custoner representative for other conpanies
(e.q., Morgan Stanley). The agreenent provided that Col 6n, acting
as an i ndependent contractor, woul d handl e securities purchases and
sales fromhis customers through Grace U. S. A and receive a portion
of the comm ssion on such transacti ons.

The January 1995 agreenent contained an arbitration
clause in which Colén and Grace U S. A agreed to arbitrate any
di spute between them "under"” the agreenent. In June 1995 Col 6n
al so signed a so-called "U-4" formof the National Association of
Securities Dealers ("NASD') agreeing to arbitrate any dispute
between himand his firm(Gace U S A ), a custoner, "or any other

person” for which arbitration is required under NASD rules. The



mai n question briefed on this appeal is whether either or both
arbitration agreenents enbrace the clainms that |ater arose.

Col 6n was quite successful and, in January 1997, Kaweske
and Col 6n fornmed a new Puerto Rico conpany--Gace Puerto R co--in
whi ch each partner owned 50% of the shares. Col 6n clainmed that
there was an oral understandi ng between himand Kaweske that this
new conpany woul d provi de administrative services for Col6n and a
nunber of new Grace U.S. A representatives in Puerto Rico; that
100% of t he comm ssions would be returned by Grace U. S. A ; and that
a small portion of the conm ssions would be divided between Col 6n
and Kaweske.

The new arrangenent did not work as allegedly planned.
According to Col 6n, by 1998 Grace U.S. A was seriously in arrears
in its promsed paynents because Kaweske was w t hhol di ng anounts
due to cover inprudent investnments he had made. Furt her, Col 6n
said that Gace Puerto Rico was being harmed by this retention
because it could not pay its own bills and Col 6n was being forced
to advance noney hinself for this purpose.

In February 2001, Col6n and Grace Puerto Rico brought
suit agai nst Kaweske and Grace U. S. A in federal district court in
Puerto Rico. Anong the clainms, and the only ones ultimately to go
to the jury, were a breach of contract claimby Gace Puerto Rico
agai nst Grace U.S. A. and a breach of fiduciary duty claimby Col 6n

agai nst Kaweske. The defendants asserted that the clains agai nst



themwere covered by the two arbitration agreenents noted above and
by an alleged third agreenent dated January 1997 between G ace
U.S. A and Col 6n containing an arbitration clause akin to the one
in the January 1995 agreenent.

Col 6n responded that neither the January 1995 agreenent
nor the 1995 U-4 coul d bind Grace Puerto Rico, which did not exist
until 1997. As to the January 1997 agreenent, Col én deni ed t hat he
had signed it. Wen a version purportedly bearing his signature
was produced by defendants, Colén said (backed by a docunent
exam ner) that the signature was not his and asked the district
court to exclude it fromconsideration. The district judge who had
initially denied the arbitration request based on the 1995
agreenents now rul ed that he wanted the jury's determ nation on the
signature issue before finally deciding whether arbitration was
required.

A jury trial began in Novenber 2002. Col 6n testified
t hat he thought that the January 1995 agreenent had been superceded
by the new arrangenents made in 1997 but, in any event, denied
maki ng any cl ainms under the January 1995 agreenent. The district
judge then began to curtail defense counsel's efforts to pursue the
January 1995 agreenent, saying "that does away with the clains from
that first contract. There is nothing to arbitrate.” As for the
arbitration clause in the January 1997 agreenent, the defense never

sought to offer it as an authenticated contract signed by Col 6n



At the close of evidence the district court rejected the
arbitration defense.

On the nerits, Coldén presented testinony on his own
behal f from an enployee of Grace U S. A, froma nmargin clerk of
Grace Puerto Rico, and froma public accountant who testified that
Grace U S. A owed Gace Puerto Rico $249,000. The defense made
some headway in cross-examning both Coldén and the public
accountant but rested w thout presenting any witnesses of its own
for the defense. The jury then awarded Grace Puerto Rico $249, 245
against Gace U S A on the contract claim and Col 6n $75, 000
agai nst Kaweske on the fiduciary duty claim?

On post-judgnent notions by the defendants, the district
judge reaffirmed his denial of arbitration. He also rejected a
nunber of nerits-related argunents by the defense for judgnent as
a matter of |lawa matter to which we will return. The defendants
t hen appealed to this court, arguing primarily that arbitration of
the dispute was required. Plaintiffs say that this claim was
wai ved because defendants failed to take an interlocutory appeal
and that in any event arbitration was not required.

Deni al s of arbitration under the Federal Arbitration Act

are, unlike nost interlocutory rulings, imedi ately appeal able. 9

The fornmer figure is supported by the accountant's evi dence
if the jury chose to resolve in Col6n's favor the discrepancies in
the accountant's testinony. The source of the $75,000 figure is
| ess clear, but the defendants say not hi ng about a | ack of evidence
on this issue.
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US C 88 4, 16(a)(1)(B) (2000). Nothing in the statute requires
an i medi ate appeal but three circuits have held that the failure
to pronptly appeal such a denial may by estoppel foreclose the
demanding party's right to arbitration, although this is not
automati ¢ and depends on a show ng of prejudice to the other side.?
The reason is that it is wasteful to have a full trial and then
determi ne by a post-trial appeal that the whole matter shoul d have
been arbitrated and so start again.

Odinarily, no forfeit results fromthe failure to take
an available interlocutory appeal (e.q., denials of qualified
i mmunity). Pearson v. Ranpbs, 237 F.3d 881, 883 (7th Cr. 2001)

(Posner, J.); 16 Wight & MIler, Federal Practice and Procedure,

8§ 3921 (2d ed. 1996). But with arbitration denials, the argunent
for forcing an imedi ate appeal is stronger than usual; not mnuch
can be said for allowing the party who sought arbitration to
litigate and |l ater seek arbitration on appeal if the trial goes

badly instead of appealing inmediately. See Cotton v. Slone, 4

F.3d 176, 180 (2d Cr. 1993).

The three are the Second, Fifth and Eighth Circuits. Cargill
Ferrous Int'l v. Sea Phoenix MV, 325 F.3d 695, 700 (5th G r. 2003);
John Morrell & Co. v. United Food & Commercial Workers Int'l Union,
37 F.3d 1302, 1303 n.3 (8th Gr. 1994); Cotton v. Slone, 4 F.3d
176, 180 (2d Cir. 1993); see also 15B Wight & MIler, Federa
Practice and Procedure, 8 3914.17 (2d ed. Supp. 2003). The Fourth
Circuit appears to have rejected this view See Gark v. Merril
Lynch, Pierce, Fenner & Smth, Inc., 924 F.2d 550, 553 (4th Cr.
1991) .
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We are synpathetic to the approach of the Second, Fifth
and Eighth Crcuits, and it is wise for us to make this clear by
dictum so as to give warning to the bar. Yet this case is a
perfect exanpl e of why one woul d not enpl oy a nmechanical forfeiture
rule. Because inthis case the district judge did not definitively
deny the arbitration request until after trial began--indeed, until
all the evidence was taken--any hol ding by us that the defendants
had to appeal the denial imediately so as to avoid an unnecessary
trial would be ridiculous: the trial had already occurred.

One mght at first wonder why the trial judge delayed in
resol ving the question of arbitrability: ordinarily the purposes of
arbitration are best served by having the issue decided before
trial. However, in what nmay be an over-cautious reaction to Beacon

Theatres, Inc. v. Wstover, 359 U S. 500 (1959), the arbitration

statute specifically commands that in non-adnmiralty cases a jury
(if tinmely demanded) nust be used to decide the validity of the
agreenent if it is disputed. 9 US.C 8§ 4 (2000); Doctor's

Assocs., Inc. v. Distajo, 107 F.3d 126, 129-30 (2d G r. 1997).

Turning next to the question whether the district court
erred in denying arbitration, the nmatter is conplicated but our
di sposition is made swifter by the way the defense has franed the
i ssue. The January 1995 agreenent does not by its ternms apply to
either of the two clains submtted to the jury: neither involved a

cl ai m by Col 6n against Grace U.S. A and on appeal the defendants



brief inits argunent section refers only to the U-4. The all eged
January 1997 agreenment is out of the case because it was not
aut henticated, a point that the defendants do not dispute.

Concei vably, nore m ght have been said by the defendants
about the January 1995 agreenent. For exanple, one m ght argue
that the agreenent to arbitrate between Col 6n and Gace U S A
ought to be read to cover clains by Col 6n agai nst officers of Gace
U S.A so far as the latter acted in an official capacity.® But
how far such argunments m ght have force, and whether they apply to
any part of the clains actually made in this case, have not been
briefed by defendants and will certainly not be pursued by the

court sua sponte. Mass Sch. of Law at Andover, Inc. v. Am_ Bar

Ass'n, 142 F.3d 26, 43 (1st Cir. 1998).

As for the U4, this was surely a possible basis for
arbitration. Unlike the January 1995 agreenent, the U4 is by its
terms not limted to clains between Gace U S A and Colon; it
applies to any claimthat Col 6n has agai nst anyone that the NASD
rules require to be arbitrated. The defense says that this
includes any claim by Coldén against Kaweske relating to the

securities business.

3The district judge said that the January 1995 agreenent was
i rrel evant once Col 6n had said that he nade no cl ai ns under it; but
whet her a claimis one "under" that agreenent could depend nore on
its substance than on Colén's characterization--a point that
def ense counsel grasped at trial but has not devel oped on appeal .
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The assertion, although not inplausible, is offered in
one sentence and without citation. The U4 form does not answer
the question on its face: it refers to clains that NASD rul es
require to be arbitrated. Nothing in the defendants' brief
di scusses or cites to the internal NASD rul es, court precedents or
any other materials that would illum nate the i ssue of just how far
the cl ause extends beyond di sputes with the conpany or custoners.
Absent such information, the defendants' argunment based on the U-4
must fail.

Def endants al so say that the district court mstakenly
allowed Col 6n to recover based on an alleged oral understanding
between Col 6n and Kaweske that nodified the earlier witten
agreenent nmade in January 1995 as to the share of comm ssions
i ntended to accrue to Col 6n. As best we can tell, this supposed
nodi fication was part of the theory on which the plaintiffs'
recovery rests, and the January 1995 agreenent did have a cl ause
forbi ddi ng oral nodifications, although Col 6n has argunents of his
own as to why this does not matter.

However, once again this terse argunent by defendants is
sinply not devel oped on appeal. There is a lengthy recitation in
the fact section of the defense brief as to sone of the evidence
bearing on this and other issues. But it is not this court's role
to assenble a coherent argunent for one side nerely because

evidentiary pieces are nentioned sonewhere anong the factual



recitations and the topic sentence of the argunent is supplied in

the argunment section of the brief. C. US. Healthcare, Inc. v.

Heal t hsource, Inc., 986 F.2d 589, 599 (1st Cr. 1993).

There are two nore short-form argunments offered by
def endants' brief. One is their claim nowhere devel oped by
argurent, that Col 6n has no authority as a 50% owner to represent
Grace Puerto Ricoinlitigation. The other is that the verdict is
"not supported by the evidence admtted at trial." Both are
invitations tothis court to fill in the blanks by itself, whichis

not our j ob.

Af firned.
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